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IN THE

United States Circuit Court ofAppeals

FOR THE NINTH CIRCUIT

HENRY K. PERSONIUS,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

BRIEF OF APPELLEE

Upon Appeal from the United States District Court for

the District of Idaho, Southern Division.

STATEMENT OF FACTS.

On December 10, 1931, the plaintiff, appellant herein,

filed his complaint against the United States (Tr. 11)

seeking recovery upon two policies of war risk term insu-

rance, in the amount of $5,000.00 each, which he alleges

were issued to him by the defendant during his military

service (Tr. 12, 15).

Plaintiff's first cause of action alleges residence within

the jurisdiction of the United States District Court (Tr.

11), that the action is brought under the provisions of the

War Risk Insurance Act of October 6, 1917, as amended

(Tr. 12), the military service of plaintiff (Tr. 12). the

issuance of a $5,000.00 policy of war risk insurance by

the defendant in November, 1917, upon which premiums
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were paid by the plaintiff to include the month of Febru-

ary, 1920 (Tr. 12), and as a basis for his right to judg-

ment against the United States, Paragraph VI of plain-

tiff's First Cause of Action contains the following aver-

ments :

"VI.

That while this plaintiff was in the military service

of the United States as aforesaid and during the

World War, and subsequent to the effective date of

said insurance, and while said policy was in full

force and effect, this plaintiff on October 31, 1918,

while engaged in armed combat with the Armed

forces of the Central Powers, was wounded by being

struck in the left leg by a fragment of high explosive

shell, which caused a destruction of bone substance

in the tibia and fibula, a contracture of the plantar

tendon, a shortening of the left leg, an atrophy of the

left leg, an infection of the left leg, and osteomye-

litis of the bones of the left leg, and the plaintiff has

continuously suffered from and been afflicted with

said injuries and diseases from October 31, 1918, and

this plaintiff is informed and believes, and upon in-

formation and belief alleges the fact to be that as a

result of said injuries and diseases the said plaintiff

became and was, on October 31, 1918, and during

the time said insurance was in full force and effect,

totally disabled, and that such total disability was

founded upon conditions which made it reasonably



certain that it would continue throughout his Hfe

and that he was totally and permanently disabled

from October 31, 1918, until January 1, 1929. That

by reason thereof he became entitled to receive from

the defendant the sum of $28.75 per month from Oc-

tober 31, 1918, to January 1, 1929."

(Tr. 13, 14)

The jurisdictional allegation of demand by plaintiff,

and the subsequent disagreement, is contained in Para-

graph Vll of plaintiff's first cause of action (Tr. 14).

Plaintiff's second cause of action is identical with his

first, with the exception of the fact that it is predicated

upon a $5,000.00 policy, alleged to have been issued to

the plaintiff by the defendant during the month of Feb-

ruary, 1918, premiums having been paid thereon by the

plaintiff, according to the allegations of Paragraph II, to

include the month of February 1920 (Tr. 15), as in the

case of the first policy.

On February 4, 1932, the defendant, appellee herein,

filed a demurrer to plaintiff's complaint, paragraph I of

which is as follows

:

That the first cause of action of plaintiff's Com-

plaint does not set forth facts sufficient to constitute

a cause of action against this defendant, in this:

That it appears on the face of the complaint as plead-

ed in said first cause of action, that the plaintiff' is not
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now, and that he never has been, permanently and

totally disabled, but that the diseases as set forth in

Paragraph VI of said first cause of action were only

temporarily disabling."

(Tr. 16)

Paragraph II of the demurrer is directed to plaintiff's

Second Cause of Action, and differs from Paragraph I in

that respect only (Tr. 17).

Plaintiff's demurrer was sustained by the court on May

26, 1932 (Tr. 18) and on June 7, 1932, plaintiff filed his

declination to plead further (Tr. 17, 18), whereupon the

court on the same date entered an order dismissing plain-

tiff's complaint (Tr. 18, 19). This action of the court is

assigned as error.

POINTS AND AUTHORITIES.

I.

A COMPLAINT WHICH ALLEGES RECOV-
ERY OF AN ABILITY TO FOLLOW CONTINU-
OUSLY A SUBSTANTIALLY GAINFUL OCCU-
PATION IS FATALLY DEFECTIVE AND DOES
NOT STATE A CAUSE OF ACTION.

U. S. vs. Seattle Title Trust Co. (C. C. A. 9) 53 F.

(2d) 435.

U. S. vs. Barker (C. C. A. 9) 36 F. (2d) 556.

U. S. vs. Rice (C. C. A. 9) 47 F. (2d) 749.

40 Stat. 398; Comp. St. 1918, Comp. St. Ann.

Supp. 1919 #514 et seq.

40 Stat. 409, Sec. 402.



11

Bulletin No. 1, Regulations and Procedure, United

StatevS Veterans Bureau, Part 2, pages 1233-

1237.

White vs. U. S., 270 U. S. 175.

U. S. vs. Law (C. C. A. 9) 299 F. 61.

T. D. 20 W. R., Regulations and Procedure, Uni-

ted States Veterans Bureau, Part 1, page 9.

Sommer vs. Carbon Hill Coal Co. (C. C. A. 9)

89 F. 54, at p. 60.

Miller vs. Prout, 33 Ida. 709; 197 Pac. 1023.

Title 38, U. S. C. A., Sec. 512.

Bulletin No. 3, Regulations and Procedure, Uni-

ted States Veterans Bureau, Part 2, p. 1241.

at p. 1265.

Bulletin No. 3, Regulations and Procedure, Uni-

ted States Veterans Bureau, Part 2, p. 1258-

1259.

Regulation 57, Regulations & Procedure, United

States Veterans Bureau, Part 1, p. 54.

Regulation 57, Regulations & Procedure, United

States Veterans Bureau. Part 1, p. 54. at p.

55.

U. S. vs. Fly (C C. A. 8), 58 F. (2d) 217, at pp.

218, 219.

U. S. vs. Crume (C C. A. 5) 54 F. (2d) 556. at

p. 558.

Regulation 5-A, Regulations and Procedure. Uni-

ted States Veterans Bureau. Part 1. page 76.
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Regulation No. 40, Regulations and Procedure,

United States Veterans Bureau, Part 1, page

112.

Regulation No. 77 , Regulations and Procedure,

United States Veterans Bureau, Part 1, page

135.

Title 38, U. S. C. A., Sec. 512b.

Bean vs. U. S. (D. C. Kan.) 7 F. (2d) 393, at p.

396.

Birmingham vs. U. S. (C. C. A. 8) 4 F. (2d) 508,

at p. 509.

U. S. vs. Lyke (C. C. A. 9) 19 F. (2d) 876.

U. S. vs. Cox (C. C. A. 5) 19 F. (2d) 944.

ARGUMENT.

I.

A COMPLAINT WHICH ALLEGES RECOV-
ERY OF AN ABILITY TO FOLLOW CONTINU-
OUSLY A SUBSTANTIALLY GAINFUL OCCU-
PATION IS FATALLY DEFECTIVE AND DOES
NOT STATE A CAUSE OF ACTION.

The sole question involved in this appeal is whether or

not the appellant has, by his complaint, set forth facts

sufficient to constitute a cause of action against the de-

fendant, appellee. The defendant raised the question by

demurrer, taking the position that the averments of the

complaint plead a total condition which was only tempo-

rary. The court was of the same opinion, and his action

in sustaining the demurrer, and subsequently dismissing
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the action, is assigned as error. The question is one of

law, and can easily be discussed under one proposition.

The plaintiff, by his complaint, has limited the duration

and continuance of his alleged total disability to the period

between October 31, 1918 and January 1, 1929, as is

clearly apparent from a reading of the last six lines of

Paragraph VI, which are as follows:

"and that he was totally and permanently disabled

from October 31, 1918, until January 1, 1929. That

by reason thereof he became entitled to receive

from the defendant the sum of $28.75 per month

from October 31, 1918, to January 1, 1929."

It is not the position, or claim, of the plaintiff that he

has been permanently and totally disabled since January

1, 1929, or that his complaint alleges, or infers, such to

be the fact. On the contrary, he admits that on said date

of January 1, 1929, he recovered from his total disability

(Appellant's Brief 9) and he specifically states in his

Brief that he "did" on said date "actually recover the

ability to follow a substantially gainful occupation" (Ap-

pellant's Brief 32).

In other words, it is the position of the plaintiff, that

even though he has pleaded a recovery from his total dis-

ability, almost two years prior to the filing of the com-

plaint, that proper construction of the policies permits his

recovery from the defendant at the rate of $57.50 per

month beginning on October 31, 1918 and ending Janu-

ary 1, 1929, and that a complaint which alleges permanent

and total disability between those dates is sufficient.
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According- to the statements contained in plaintiff's

brief, he is now, and ever since January 1, 1929, has been

suffering from a permanent disabihty, which is only par-

tially disabling (Appellant's Brief 9, 17, 21), and which

is not sufficient to prevent him from following continuous-

ly a substantially gainful occupation (Appellant's Brief

32).

That the insured cannot recover if he is only partially

disabled, though the condition may be permanent, is so

well settled that it requires no argument.

U. S. vs. Seattle Title Trust Co. (C. C. A. 9) 53

F. (2d) 435.

U. S. vs. Barker (C. C. A. 9) 36 F. (2d) 556.

U. S. vs. Rice (C. C. A. 9) 47 F. (2d) 749.

War Risk Insurance policies were issued under the

authority of the act amending an act entitled "An Act to

Authorize the Establishment of a Bureau of War Risk

Insurance in the Treasury Department," approved Sep-

tember 2, 1914, and for other purposes, approved October

6, 1917. (40 Stat. 398; Comp. St. 1918, Comp. St. Ann.

Supp. 1919 #514 et seq). Article 4, commencing with

Section 400 of the Act (40 Stat. 409) deals with insu-

rance and Section 402 provides, in part:

'Tt shall be payable only to a spouse, child, grand-

child, parent, brother or sister, and also during

total and permanent disability to the injured person,

or to any or all of them."

(italics ours)
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In exercise of the [K^vvcr conferred upun liitii by the

forej^i^oing y\ct, and following the express direction of

Congress, to the effect that he should i)ublish the terms

and conditions of insurance contracts, to be issued pur-

suant to the statute, the Director of the Bureau of War
Risk Insurance, under the direction of the Secretary of

the Treasury, published, and promulgated, Bulletin No. 1,

on October 15, 1917 (Regulations and Procedure United

States Veterans Bureau, Part 2, page 1233-1237) which

Bulletin contained the terms, conditions, and provisions

of all soldiers' and sailors' insurance.

White vs. U. S., 270 U. S. 175.

U. S. vs. Law (C. C. A. 9) 299 F. 61.

The policy provided, among other things, that the insu-

rance should be payable

—

"To the insured, if he/she, zvliilc this insurance is

{in force, shall become totally and permanently dis-(

abled, commencing with such disability as established

by the award of the Director of the bureau and con-

tinuing during such disability;" (Bulletin No. 1,

supra, p. 1235).

(italics ours).

On March 9, 1918, the Director of the Bureau of War

Risk Insurance, published T. D. 20 W. R.. which defines

total and permanent disability (Regulations and Proce-

dure, U. S. Veterans Bureau, Part I, page 9).

Plaintiff's proposition of law No. I, and the discussion

thereunder, is directed to the rule of liberality in the con-

struction of pleadings, when attacked by demurrer.
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In answer to the argument advanced by plaintiff, we

have but to point out the obvious, and fundamental rule,

that when a pleading does not allege facts, which will, un-

der the law, entitle the party to relief, or recovery, it is, to

use the language of this Court, "so fatally defective that,

taking all the facts to be admitted, the Court can say they

furnish no cause of action whatever." Sommer vs. Car-

bon Hill Coal Co. (C. C. A. 9) 89 F. 54 at page 60.

Miller vs. Prout, 33 Ida. 709; 197 Pac. 1023.

In our view of the matter, there is an entire lack of

essential allegations, in plaintiff's complaint, to sustain a

judgment in his favor.

The definition of total and permanent cHsability, as

contained in T. D. 20 W. R., supra, and approved by the

courts, contains two conditions which must be co-existent,

before an insured is entitled to the disability benefits of

his policy. He must be suffering from an impairment of

mind or body, which renders it impossible for him to fol-

low continuously a substantially gainful occupation, and

standing at that point, the total condition shall be deemed

to be permanent, whenever it is founded upon conditions

which render it reasonably certain that it will continue

throughout the life of the person suffering from it.

Manifestly, it is humanly impossible for any physician,

or other person, to foretell, with positive certainty, that a

physical condition, which he finds at any particular time,

has reached a stationary level and will continue perma-

nently to be totally disabling, if it appears to be totally dis-

abling at the time of his examination. For this reason,
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the Director of tlic P>uic.-iii of War Risk Insurance wisely

provided, in the definition, ff)r a discontinuance of the

payment of instalhnents, and a resumption of premium

payinents, in the event that the insured recovers his abiHty

to follow continuously a substantially gainful occupation.

If, during the life of his policy, an insured person is

found to be totally disabled, and looking into the future,

scientific principles, reasonably applied, make it probable

that the condition will continue through life, he is given

the benefit of the provision maturing the policy and is

paid by the Government under his contract. The defini-

tion of permanent and total disability has been liberally

construed by the courts to the end that disability payments

on a policy will be initiated when such a situation arises.

Congress recognized that medicine is not an exact science,

and that nothing is certain, in life, when the saving clause

contained in Sec. 512, Title 38, U. S. C. A. (AppellantSs

Brief 25, 26) was enacted.

The provision in the statute, above referred to. and con-

tained in the definition, for the discontinuance of install-

ments and the resumption of premium payments, in the

event of recovery, is the answer by Congress, and by the

Bureau of War Risk Insurance to the question propound-

ed to Judge Mack, at the Conference of officers and en-

listed men of the Army and Navy held in Washington,

D, C. on October 10-18, 1917, inclusive, which question is

quoted in appellant's Brief at pages 28 and 29, and is as

follows

:

"A MEMBER: Your statement. Judge, of total

and permanent disability—suppose a man is pro-
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nounced totally and permanently disabled by a board

of physicians, and thereafter it develops that he has

recovered somewhat ; would he still be considered mi-

der that condition, or would that word 'permanent'

come in ; and if so, what is the affect ?

"JUDGE MACK : That is a problem.

"A MEMBER: That's got to be settled.

"JUDGE MACK: And I think the bureau will

settle the problem liberally."

(italics ours)

Bulletin No. 3, Regulations and Procedure, Uni-

ted States Veterans Bureau, Part 2, p. 1241,

at p. 1265.

The explanation of the War Risk Insurance Act by

Judge Mack, as set forth in Bulletin No. 3, supra, was

fully approved, and adopted by the Bureau of War Risk

Insurance, and plaintiff quotes in his brief the statement

of the Director to this effect. (Appellant's Brief 27).

One may look into the future and venture the opinion,

that a total disability is reasonably certain to continue,

and one may also look into the past, and say, based upon

the assumed fact that total disability existed at a given

time, and taking into consideration subsequent events,

and a present condition which is consistent with a conclu-

sion as to the ultimate fact, that a total and permanent

disability has existed throughout the period.

In this case, however, it is not possible for any person

to venture an opinion as to permanent and total disability.
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The plaintiff has pleaded and admitted a recovery which

antedates by almost two years the filing oi his complaint.

He was not ])ermanently and totally disabled from Octo-

ber 31, 1918, until January 1, 1929, but if the allegations

of his complaint are taken as true, for the purpose of de-

ciding the (juestion raised by demurrer, his total condition

was only temporary. That he has pleaded a chronic con-

dition, as stated in his Brief, which is reasonably certain

to continue throughout his life, is not material.

The plaintiff has asked, in his Brief ( Appellant's Brief

24) why the statute provides that total and permanent

disability benefits shall be payable to the injured person

''during total and permanent disability." if it is not meant

by that phrase that he can now, though recovered from his

total and permanent condition, receive the benefits of his

policy during the period that he alleges he was totally dis-

abled, and he argues that Congress did not intend perma-

nent, as used in the definition, to mean everlasting and

forever.

The statute. Sec. 402 of the Act (40 Stat. 409). pro-

vides that the insurance shall be payable in 240 equal

monthly installments, and the policy as set forth in Bulle-

tin No. 1, supra, at page 1235, provides:

"To the beneficiary or beneficiaries hereinafter

designated, commencing upon the death of the in-

sured, while the insurance is in force, and (except as

otherwise provided) continuing for 240 months if no

installments have been paid for total and permanent



20

disability or if any such installments have been paid,

then for a number of months sufficient to make 240

in all;"

As will be noted by quotations, hereinbefore set out. the

statute contains the expression, with respect to the pay-

ment of permanent and total disability benefits to the in-

sured, "ajid also during total and pcnnaiicnt disability to

the injured person," while the policy itself, in connection

with this feature, uses the words ''and continuing during

such disability."

These words in the statute, and in the policy, guarantee

that a person becoming permanently and totally disabled,

will continue to receive disability benefits as provided by

the policy, as long as he lives, or as long as permanent and

total disability continues, even though such monthly pay-

ments may exceed 240, as in the case of maturity by rea-

son of death. A beneficiary of a war risk insurance pol-

icy cannot, under the statute, receive more than 240 equal

monthly installments, and if an insured dies, after his

policy has been matured by reason of permanent and total

disability, the beneficiary will receive only the difference

between the installments paid the insured, and the total

number of 240. However, a man properly determined to

be permanently and totally disabled, while his contract is

in force, is entitled to, and will receive his monthly install-

ments, as long as the condition endures, notwithstanding

the limit to the number of installments to be paid for other

contingencies. This is the explanation contained in Bui-
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letin Xo. 3. supra, cited by appellant (Appellant's Brief

28, 29), wherein Judge Mack says at pages 1258-1259:

"Now, in its solicitude for the men and for the

families, and acting—and properly acting—in a

somewhat paternal manner, the Government has pro-

vided that you can not get this insurance paid out in

a lumj) sum. and that your family can not get this in-

surance paid out in a lump sum. It is not only free

from creditors, but it is going to be paid out only in

monthly installments over a period of 20 years, which
means 240 monthly installments. //. howezcr, you

become totally disabled and the total disability con-

tinues more than 20 years, the same monthly install-

ments will be kept up for you as long as the disability

continues."

(italics ours)

This, we believe, fully answers appellant's query.

Appellant has cited and quoted from Regulation Xo. 57.

Regulations & Procedure. United States \>terans Bu-

reau. Part I. p. 54, for the purpose of arguing that one

having a continuous total disability for a period of six

months, is regarded by the Bureau as being entitled to the

benefits of his policy. This regulation was promulgated

in furtherance of the liberal policy to make it possible for

a man to receive the total disability benefits of his con-

tract, at the earliest possible moment, consistent with the

statute and the policy itself. The regulation provides for

a presumption of total and permanent disability where an
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insured has been in a hospital or asylum for six months

or more, or carries a rating of total or total temporary for

a period of six months or more, and is unable to follow

continuously a substantially gainful occupation during

such six months, and in addition, at the time of the medi-

cal examination, which is a condition precedent to the

finding of total and permanent disability, under the regu-

lation, shall be found to be in such a physical or mental

condition, as to require further hospitalization, or other-

•wise unable to collow continuously a substantially gainful

occupation. However, and this was overlooked by appel-

lant in his Brief, the regulation provides further:

' ''Before the disabled person shall be rated totally

and permanently disabled under the preceding para-

graph, a medical examination shall be conducted for

the purpose of ascertaining his or her true physical

and mental condition, and in addition all facts as to

his or her ability to engage continuously in a substan-

tially gainful occupation shall be procured."

(italics ours)

Regulation 57, Regulations and Procedure, Uni-

ted States Veterans Bureau, Part I, p. 54, at

p. 55.

It will thus be noted, that it has always been the policy

6f the Bureau, to grant total and permanent disability

benefits, whenever total disability "is founded upon condi-

tions which render it reasonably certain that it will con-

tinue throughout the life of the person suffering from it."
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If, at the date the disability is deterwined to he total, a
prcjf^nosis based upon reason, makes probable the contin-

uance of the condition at a stationary level, then, and then

only, are benefits payable.

While no decision is t(j be found in which this precise

point is raised, all of the decided cases on war risk insu-

rance hold that a man must be unable to follow continu-

ously a substantially gainful occupation, before he is en-

titled to recover on his policy, and this without jeopardy

to his life and health.

In the case of U. S. vs. Fly, decided by the Eighth Cir-

cuit Court of Appeals and reported in 58 F. (2d) at page

217, the evidence presents a picture of inaptitude, and

physical inability to follow continuously a substantially

gainful occupation from date of discharge from the Army
until April 1929, to such an extent, that the Circuit Court

would have affirmed the action of the trial court, in letting

the case go to the jury, if it had not been for the fact that

in April 1929, plaintiff became employed at a job which

continued for 18 months. With respect to plaintiff's

rights, as affected by his ability to work at the time of

trial, the court says:

"There is conflict in the evidence as to appellee's

condition and actions up to his final return to Marsh-

field in April, 1929. If the matter stopped there we

would hesitate, giving him every advantage in the

evidence, to say there was no substantial evidence to

sustain the verdict because, taking that view of the

evidence, it might be said that he had repeatedly tried
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various ways of making a living and had found him-

self unable to continue in any of them. But the mat-

ter does not stop there. This brings us to the fact

which is determinative.

''That fact is that for eighteen months before and

at the time of trial he had been continuously em-

ployed by W. T. McMahan, at Marshfield, as a help-

er and in general work around his undertaking estab-

lishment at a normal wage."' (at p. 218)

It is quite evident that appellee has been and is

under a considerable handicap because of his cond-

tion brought about by his injuries, and is suffering a

decided disability which may be permanent. But

hozv can this court say that such disability is total, to

the extent that it prevents him from 'following con-

tinuously any substantially gainful occupation,' when

the undisputed evidence of the appellee, his wife, and

his employer agree that he was at the time of trial

and for eighteen months had been steadily employed

at normal wages and had, in the words of his employ-

er, 'performed his work there zvith me satisfactorily,'

with absences of only about a week, caused by sick-

ness ? The evident injury to appellee and the highly

meritorious service origin of this injury have inclined

us to view this record with lively sympathy; but our

duty is to take the evidence as we find it and to en-

force the rights of these parties as defined by their

contract. That contract required total injury before

recoverv could be lawfullv had. This evidence clear-
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ly and unmistakably shows no such total injury. The

motion for an instructed verdict should have been

sustained." (at p. 219)

(italics ours)

The Fifth Circuit Cj)url of Ai)i)eals has also said that

total and permanent disability must he continuing, to en-

title an insured to recover under one of these policies.

''Further, this evidence must not merely shozv that

he zvas at the time of his discharge totally disabled,

but that he has continued and ivill continue to be so,

not as the result of successive maladies making their

onset from time to time, but as the result of the same

malady, which then totally disabling, has continued

and will continue permanently to be so."

U. S. V. Crume (C C. A. 5), 54 F. (2d) 556. at

page 558.

(italics ours)

It is clear from the foregoing authorities, that a plead-

ing which alleges recovery from total disability almost

two years prior to the date of filing, is wholly lacking in

allegations essential to support a judgment.

Appellant's position is entirely inconsistent with the law

of war risk insurance, as it is written in the innumerable

decisions of appellate courts. If this plaintiff had alleged

in his complaint, that he is now, and ever since the date of

October 31, 1918. which was within the life of his policy,

has been totally and permanently disabled, by reason of

the diseases, disabilities, and injuries enumerated in his
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complaint, and if, during the actual trial of the case it had

developed that since January 1, 1929, the plaintiff has

been able to follow continuously a substantially gainful

occupation, without impairment to his health, it would

have been the duty of the court to direct a verdict for the

government. Earning capacity, employability, the ability

to follow an occupation in the normal way, without seri-

ous detriment to health, is the test, and when the proof

develops the ability of the insured to follow an occupation

and obtain a gainful wage, the jury should be instructed

to return a verdict for the government.

Where is the distinction between that case wherein it

develops, as a matter of proof, at trial, that the insured

has recovered his ability to work, and this case, wherein

it is admitted by the pleadings that the plaintiff is no long-

er totally disabled. In one case the proof is fatal to his

claim, in the other the admission bars any right to re-

covery.

In some of the decided cases, it appears that the proof

has establishd an ability to follow continuously a substan-

tially gainful occupation immediately upon the discharge

of the insured from military service ; in others, the proof

develops such a capacity at a much later date, but in all

such cases, the appellate courts have held, without excep-

tion, that recovery cannot be had by the insured.

To adopt appellant's theory is to strip the word "per-

manent" of any meaning whatever, and to classify it as

surplusage in the definition and in the statute. If Con-

gress had intended that an insured could receive disability
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benefits ui)on his jjolicy by reason of total disabih'ty, which

need not be permanent, it would have so exjiressed itself

in the statute, and the Bureau would have expressly pro-

vided in the (Icfinition. or ])y rejj^ulation, that installments

would become due upon tlic showini^ of a total disability.

Provision was made by the Bureau, by Regulation 5-A,

promulgated June 26, 1922 (Regulations and Procedure,

U. S. V. B., Part 1, page 76) for a waiver of premiums

due upon renewable term insurance, and United States

Government life insurance (converted insurance), pur-

suant to application therefor by the insured, in the case of

and during temporary total disability. The portions of

that regulation applicable here are as follows

:

"1. Subject to the conditions hereinafter set out,

the yearly renewable term insurance and United

States Government life insurance (converted insu-

rance) shall be deemed not to lapse by reason of the

nonpayment of premiums on the due date thereof,

and unless paid by the insured, payment of such pre-

miums on the due date thereof shall be waived, in the

cases of the following persons: (a) Those who are

confined in a hospital as patients of the United States

Veterans' Bureau for a compensable disability dur-

ing the period while so confined; (b) those zcho are

rated temporarily totally disabled by reason of ati in-

jury or disease entitling them to eompensation, dur-

ing the period of sueh total disability and zvhilc they

are so rated."

(italics ours)
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The same provision is to be found in Regulation No. 40

(Regulations and Procedure, U. S. V. B., Part 1, page

112), which amends Regulation 5-A, and Regulation No.

yy , September 3, 1924 (Regulations and Procedure, U. S.

V. B., Part 1, p. 135), which amends and supersedes Reg-

ulation No. 40. In other words, during temporary total

disability, the insured could, by complying with the regu-

lations, have his premium waived, but only during total

and permanent disability could he receive the benefits of

his policy in the form of monthly installments to be paid,

as in the case of maturity by death.

Furthermore, Congress, on July 3, 1930, enacted a total

disability statute for United States Government life insu-

rance (converted insurance) which makes the distinction

between temporary total and permanent total disability

clear and unequivocal. This statute provides in part

:

"The director is hereby authorized and directed

to include in United States Government life (con-

verted) insurance policies provision whereby an in-

sured, who is totally disabled as a result of disease

or injury for a period of four consecutive months

or more before attaining the age of sixty-five years

and before default in payment of any premium,

shall be paid disability benefits at the rate of $5.75

monthly for each $1,000 of converted insurance in

force when total disability benefits become payable.

The amount of such monthly payment under the

provisions of this section shall not be reduced be-

cause of payment of permanent and total disability
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hciirfils under the Uuilcd States Gm'cnimcut life

{converted) insurance policy. Such payments shall

be effective as of the lirsl day of the fifth consecu-

tive month, and shall be made monthly during the

continuance of such total disability. Such pa\ments

shall be concurrent zuith or independent of perma-

nent total disability benefits under the United States

Government life {conz'erted) insurance policy. In

addition to the monthly chsabihty benefits the pay-

ment of premiums on the United States Govern-

ment Hfe (converted) insurance policy and for the

total disability benefits authorized by this section

shall be waived during the continuance of such total

disability. Regulations shall provide for re-exami-

nations of beneficiaries under this section ; and. in

the event that it is found that an insured is no long-

er totally disabled, the ivaiver of premiums and pay-

ment of benefits shall cease and the United States

Government Life (converted) insurance policy, in-

cluding the total disability provision authorized by

this section, may be continued by pay)nent of pre-

miums as proz'ided in said policy and the total dis-

ability provision authorized by this section. Neither

the dividends nor the amount payable in any settle-

ment under any United States Government Life

(converted) insurance policy shall be decreased be-

cause of disability benefits granted under the provi-

sions of this section. The payment of total disabil-

ity benefits shall not prejudice the right of any in-

sured, zvlio is totally and permanently disabled, to
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total permanent disability benefits under his United

States Government Life (converted) insurance pol-

icy/'

(italics ours)

Title 38, U. S. C. A., Sec. 512b.

The foregoing section of the statute proves beyond per-

adventure of doubt, that Congress had in mind very defi-

nitely a difference between a total disability which was

only temporary and a total disability of a permanent na-

ture. As in many commercial policies, such as Penn Mu-

tual Life Insurance Company vs. Milton, cited by Appel-

lant (Brief 36-38), it is provided by this late statute, that

proof of the continuance of the condition for a compara-

tively short time, in this case four months, will entitle the

insured to total disability benefits during the existence of

the condition, premiums being waived coincident there-

with. It is definitely provided by the statute that total

and permanent benefits are a distinct benefit based upon

entirely different considerations.

In other words, when Sec. 512b, above quoted, was, on

July 3, 1930, added to Section 512, Title 38, U. S. C. A.,

as enacted June 7, 1924, Congress was convinced that it

would be necessary to specifically add legislation to that

already in existence, before an insured could receive any

benefits for a total disability which could not reasonably

be determined as permanent by looking into the future

from that point. If Congress did not construe total and

permanent disability as we construe it herein, why was it

necessary to enact Section 512b?
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The appellant has cited several state cases dealinj:^ with

commercial insurance, as authority for his [xjsition. If

we assume, for the sake of argument, that the cases cited,

correctly state the law of the jurisdictions in which they

arose, still they have n(j application here, and the princi-

ples announced therein are not tenable as aiding- in the

construction of a war risk insurance policy issued by the

government.

As to the ai)i)lication of ])rinciples of law governing

commercial insurance. District Judge Pollock of the Dis-

trict Court of Kansas, First Division, has the following

to say

:

''and the authorities being uniform to the effect that

'war risk insurance is a special statutory kind of in-

surance, and contracts issued thereunder are not to

be interpreted and construed according to the prin-

ciples of lazu governing accident iiisurance. or other

contracts of insurance',"

(italics ours)

Bean vs. U. S. 7 F. (2d) 393. at p. 396.

The Eighth Circuit Court of Appeals classifies war risk

insurance as a special kind of insurance, not governed by

the same principles as ordinary insurance, in the follow-

ing language:

"The government in devising and putting in efTect its

plan of war risk insurance did not enter the field of

business in the accepted sense for commercial pur-

poses and pecuniary gain, and therefore does not
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stand in the same relation to the insured as do ordi-

nary insurance companies. It can be held only to

the extent that it has expressly consented to be held

upon contracts of this nature."

Birmingham v. U. S. (C. C. A. 8), 4 F. (2d) 508,

at p. 509.

This court has, in very strong language, distinguished

war risk insurance contracts from commercial policies,

and held that the legal principles governing ordinary in-

surance are not relevant in the construction of a govern-

ment policy.

"We have considered the cited cases zvhich involve

the interpretation of accident insurance contracts.

They are not controlling, for war risk insurance is of

a materially different character, being in large part

based upon considerations other than those which

enter into a purely business relationship of accident

indemnity contracts. The distinction has been rec-

ognized by the Comptroller of the Treasury, who has

pointed out that war risk insurance established by

the statute is not an out and out contract of insurance

on an ordinary business basis, nor yet a pension, but

that 'it partakes of the nature of both.' Decision of

Comptroller, July 5, 1919; Caserello v. United States

(D. C.) 271 Fed. 488. A liberal construction of the

statute should be adopted, but, of course, the courts

always are bound by the limitations of the statute

and by regulations properly made by the director,
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jmrsuant to tlic authority conferrecl by the law,

Helmholz v. Ilorst ( C. C. A.) 294 Vail 417."

(italics ours)

U. S. vs. Law, 299 I''. 61, at p. 65 (reversed on

other L^rounds, 266 U. S. 494

)

See also:

U. S. vs. Lyke (C. C. A. 9) 19 F. (2d) 876.

White vs. U. S., 270 U. S. 175.

U. S. vs. Cox ( C. C. A. 5 ) 24 F. (2d ) 944.

Then, too, it appears, that the contract, in the case of

_Penn Mutual Life Insurance Company vs. Milton, 127

S. E. 140, cited by appellant, provides definitely that pay-

ment of total disability benefits shall become due upon a

showing that total disability has continued for 60 days,

and this was the controlling reason for the decision of the

court, to the effect that a disability which lasted for only

16 months should be construed as permanent, within the

meaning of the policy. This feature of the policy alone

sets it apart from war risk insurance and makes the case

inapplicable here.

In the Wenstrom vs. Aetna Life Insurance Company

case, 215 N. W. 93, cited by appellant, the plaintiff therein

had not recovered from his alleged disability at the time

of trial. In fact, he was on crutches, and the principal

question decided in the case was whether or not there was
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sufficient evidence of present total and permanent disabil-

ity to go to the jury. Other questions decided by the court

related to notice to the insurance company, and the right

of the insured to recover premiums. Appellant cannot,

therefore, argue that this case is, in any respect, authority

for his position in the instant case.

Aside from the fact, then, that cases relating to ordi-

nary commercial insurance, are not applicable in the con-

struction of government insurance policies, both of the

cases cited by the appellant, are easily distinguished from,

and hopelessly at variance with, the facts in our case.

The appellant suggests in his brief that a denial of his

position will result in discrimination (Appellant's Brief

S3 ) , and by quoting from a letter written by W. G. Mc-

Adoo in July, 1917 (Appellant's Brief, 23) allows the

question of sympathy and sentiment to creep into his ar-

gument of a purely legal proposition. It is not discrimi-

nation, to say to a man that has fully recovered from an

inability to follow an occupation continuously, that he

cannot obtain judgment for something that he never had.

To adopt appellant's theory would throw open the doors

to thousands of men who served in the military forces of

the United States, and who are now clearly able to pursue

their vocations, though they may, in the past, have suf-

fered from some malady, which then totally disabled
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them. Compensation for disability was provided by Con-

gress at the same time that provision was made for insu-

rance, and it was not intended that one should be substi-

tuted for the other.

Respectfully,

H. E. RAY,

United States Attorney for the

District of Idaho;

RALPH R. BRESHEARS,

SAM S. GRIFFIN,

WILLIAM H. LANGROISE.
Assistant U. S. Attorneys for

the District of Idaho,

Attorneys for Defendant,

Appellee.




